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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Wonderbread 5

Entity Partnership Citizenship California

Composed Of: Jeffrey Fletcher, John McDill, Thomas Rickard, Christopher Adams, Michael
Taylor, and Jay Siegan, each a U.S. Citizen

Address c/o of Jay Siegan Presents 1655 Polk Street
San Francisco, CA 94109
UNITED STATES

Attorney
information

Meagan McKinley-Ball
Phillips, Erlewine & Given LLP
50 California Street 35th Floor
San Francisco, CA 94111
UNITED STATES
mmb@phillaw.com Phone:415-398-0900

Registration Subject to Cancellation

Registration No 3691948 Registration date 10/06/2009

Registrant Patrick Gilles
240 Lovell Avenue 240 Lovell Avenue
Mill Valley, CA 94941
UNITED STATES

Goods/Services Subject to Cancellation

Class 041. First Use: 1996/10/31 First Use In Commerce: 1996/10/31
All goods and services in the class are cancelled, namely: Entertainment services in the nature of live
musical performances

Grounds for Cancellation

Deceptiveness Trademark Act section 2(a)

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Application/
Registration No.

NONE Application Date NONE

Registration Date NONE

Word Mark WONDERBREAD 5

Goods/Services Entertainment services in the nature of live musical performances

http://estta.uspto.gov


Attachments mmb-petition-cancellation-final-w-exhibits.pdf ( 69 pages )(2364991 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Meagan McKinley-Ball/

Name Meagan McKinley-Ball

Date 03/01/2010
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE

TRADEMARK TRIAL AND APPEAL BOARD

In re Registration No. 3691948 for the Word Mark WONDERBREAD 5, registered on October

6, 2009

____________________________________

)

WONDERBREAD 5, )

) Cancellation No.___________________

Petitioner, )

)

v. )

)

PATRICK GILLES, )

)

Registrant. )

____________________________________)

PETITION FOR CANCELLATION

Petitioner WONDERBREAD 5, a California general partnership, having a place of

business at c/o Jay Siegan Presents, 1655 Polk Street, San Francisco, CA 94109, believes that it

is and will continue to be damaged by Registration No. 3691948 and hereby petitions to cancel

said registration under the provisions of Section 14 of the Trademark Act of 1946, 15 U.S.C. §

1064 on grounds that the registration was obtained through fraud on the United States Patent and

Trademark Office, is likely to be confused with a mark previously used and not abandoned by

Petitioner, and that the registrant cannot lawfully use the mark.   

To the best of Petitioner’s knowledge, the name and address of the current registrant are

as follows: Patrick Gilles, 240 Lovell Avenue, Mill Valley, CA 94941.
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As grounds for cancellation, Petitioner alleges the following:

1. Petitioner is a decade-plus old musical group named WONDERBREAD 5, based 

in the San Francisco Bay Area, and comprised of the following members: Jeffrey Fletcher, John

McDill, Thomas Rickard, Christopher Adams and Michael Taylor (individually and collectively

the “Band”).  Since its inception, the Band has operated as a general partnership.  

2. On information and belief, Registrant is an individual residing in Mill Valley,

CA. 

3. Petitioner has performed and continues to perform under the name 

WONDERBREAD 5 for over ten years, and during that time, has developed a substantial client

and fan base.  As a result, the Wonderbread 5 name has become well-known in the San Francisco

Bay Area and beyond as referring to the Band. 

4. For the past 12 years, the Band has maintained the website located at

www.wonderbread5.com as a promotional vehicle and a means of keeping its fans updated about

future performances and other news concerning the Band.  

5. In light of the Band’s continuous use in commerce of the name 

WONDERBREAD 5 and the fact that it is universally known by that name, the Band is the

rightful owner of the WONDERBREAD 5 mark (the “Mark”).

6. The current registrant of the Mark, Patrick Gilles (“Registrant”), is a former 

member of the Band.  Registrant left the Band on or about March 9, 2009.  At that time,

Registrant ceased to be a member of the Band or the WONDERBREAD 5 general partnership. 
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7. Three days after he was terminated from the Band, Registrant filed an application 

for registration of the WONDERBREAD 5 mark in connection with “[e]ntertainment services in

the nature of live musical performances.” Exhibit A.  Registrant filed this application without

the knowledge or consent of the Band. 

Registrant Releases All Interest in the Band

8. On June 17, 2009, Mr. Gilles filed a Complaint against the Band, its individual 

members, and its agent and manager in San Francisco Superior Court (the “Lawsuit”).  See

Exhibit B.  The Complaint stated various causes of action, all in connection with Registrant’s

involvement in and entitlements from his connection with the Band.

9. Nowhere in the 37-page Complaint, did Registrant claim ownership of the 

WONDERBREAD 5 mark or mention that he had filed an application for the Mark. 

10. On September 3, 2009, the defendants in the Lawsuit served Registrant with an 

Offer to Compromise, pursuant to California Code of Civil Procedure section 998.  Section 998

is a California statute that promotes settlement by allowing a party to make an offer to

compromise before trial.  See Exhibit C.     

11. Following service of that Offer, counsel for the Bank informed counsel for 

Registrant, in writing, that the Offer constituted “the [B]and’s offer to pay for your client’s

‘interest’ in the [B]and.” See Exhibit D.

12. On October 1, 2009, Registrant accepted the Band’s offer. See Exhibit E.  The 

Band remitted payment to Registrant on October 8, 2009, and Registrant dismissed his

Complaint, with prejudice, on October 22, 2009. See Exhibit F.  As such, Mr. Gilles released all

claims in and to the Band, including the name WONDERBREAD 5.  
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Registrant’s Wrongful Use of the Mark

13. Despite that Registrant has released, in exchange for monetary compensation, all 

claims in and to the Band, Registrant attempts to claim ownership of, and derive rights from, the

Band’s mark and trade name. 

14. During the course of the above-described litigation, Registrant never disclosed 

that he had filed an application for the WONDERBREAD 5 mark.

15. Following settlement of the litigation, the Band members discovered that 

Registrant had registered the domain name www.thewonderbread5.com.  The website contains a

single page, containing a photograph of Registrant beneath the caption “Get ready to fall in love

all over again! Bigger, Faster, Louder, Nicer” and a photograph of the trademark certificate at

issue here along with a photograph of Registrant performing as a member of the Band. See

Exhibit G.  It appears that the domain name was registered in April 2009. 

16. Also following settlement of the litigation, the Band members discovered that 

Registrant had also created a new MySpace page under the name “thewonderbread5.”  The Band

has operated a MySpace page under the name “wonderbread5" for approximately five years.

17. Following Registrant’s creation of the above sites, the Band received many calls 

and emails from fans and clients inquiring as to why Registrant appeared to be operating under

the Wonderbread5 name.

Registrant’s Fraudulent Procurement of the Mark

18. In his trademark application, Registrant declared, under penalty of perjury,  that 

“no other person, firm corporation or association has the right to use the mark in commerce,

either in the identical form thereof or in such near resemblance thereto as to be likely, when used



5

on or in connection with the goods/services of such other person, to cause confusion, or to cause

mistake, or to deceive.” Exhibit A.  

19. At the time of his filing, Registrant clearly knew that the term 

“WONDERBREAD 5" had previously been used, and was continuing to be used, by the Band.

20.  On information and belief, at the time of his filing of the trademark application, 

Registrant knew that members of the general public encountering the Mark in connection with

musical performances understood the Mark to identify the Band. 

21. On information and belief, Registrant misrepresented the nature of his use in 

commerce of the Mark and misrepresented his rights to the Mark at the time he submitted his

Application and continued to prosecute the trademark application leading to the registration that

is the subject of this petition.

22. On information and belief, the aforementioned false statements were made with 

the intent to induce authorized agents of the USPTO to grant said registration, and reasonably

relying on the truth of said false statements, the USPTO, did, in fact, grant said registration to

Registrant.

23. Petitioner believes that it has been and will continue to be damaged by 

Registrant’s registration of the Mark.

24. In view of the above-listed statements, Registrant is not entitled to Registration 

No. 3691948 because Registrant, upon information and belief, committed fraud in the

procurement of the subject registration, has released all interest in the Band and therefore cannot

lawfully use the Mark and because Petitioner has previously used and not abandoned the same

mark.
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WHEREFORE, Petitioner respectfully requests that Registration No. 3691948 be

cancelled.

Respectfully submitted,

WONDERBREAD 5

Dated: March 1, 2010 PHILLIPS, ERLEWINE & GIVEN LLP

By:       /Meagan McKinley-Ball/     

David M. Given 

Meagan McKinley Ball

50 California Street, 35th Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Fascimile: (415) 398-0911

Email: dmg@phillaw.com 

mmb@phillaw.com

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I, Meagan McKinley-Ball, Esq. Certify that on this 26th day of February, 2010, a true and

correct copy of the foregoing document was filed with the Trademark Trial and Appeal Board

via the Electronic System for Trademark Trials and Appeals and was sent by U.S. Mail to: 

Patrick Gilles

 240 Lovell Avenue

 Mill Valley, CA 94941

Douglas B. Wroan, Esq.

5155 West Rosecrans Avenue, Ste. 229

Los Angeles, CA 90250

Dated: March 1, 2010 PHILLIPS, ERLEWINE & GIVEN LLP

By:       /Meagan McKinley-Ball/     

David M. Given

Meagan McKinley Ball

50 California Street, 35th Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Fascimile: (415) 398-0911

Email: dmg@phillaw.com 

mmb@phillaw.com

Attorneys for Petitioner
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EXHIBIT C
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